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BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH,
AT DELHI

In Re: Original Application No.793/2022

Tamanna Maini
...Applicants

Versus

State of Punjab and others

...Respondents

Written Reply/response on behalf of respondent no. 2 in
compliance of the order dated 2.5.2023 passed by the
Hon’ble Tribunal in original application No.299/2023

Sir/Madam

The Respondent no. 2 respectfully submits as under: -

Preliminary Objections:

1. That the present reply/response is filed in compliance of the order
dated 2.5.2023 passed by the Hon’ble National Green Tribunal,
Principal Branch, New Delhi in the original application
No0.299/2023 titled as “Mrs. Tamanna Maini Vs. State of Punjab
and others” in which the Hon’ble Tribunal has issued the direction
to submit the reply/response. The respondent has verified the facts
and derived the information from the official record available in the
Municipal Corporation, Ludhiana and hereby submit the same as

under: -
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That the applicant has not come to the Tribunal with clean hands and
is guilty of suppression of true, actual and material facts from this
Hon'ble court and hence he is not entitled to the relief as prayed for in
this present application/petition.

The true facts are that the property in dispute was earlier in the
name of Sanjeev Kumar and others. As per the official record, Sanjeev
Kumar and others purchased the aforesaid property in the year 1988
and in the year 1993. It is further relevant to mention here that as per
the official record in 1990 the property bearing number 65 1/4, Kundan
Puri, Ludhiana was already used for commercial purpose as POOJA
APPARELS were in existence and they were running the business of
hosiery goods, as such the nature of the premises was commercial
since 1990. In the year 1994, the building was already in existence
and it was built up premises. In the year 1995-1996, the Government
had formulated the policy vide Memo No.9/2/986/8S-1/2749-2752
dated 18.3.1998 (Copy of the same is attached as Annexure-R2/1) and
as per the policy, the property in question was compounded at that
time. Later on, vide order No.4290/ATP-D dated 15.7.2019, the M.C.
Ludhiana has directed Devinder Kumar and Sanjeev Kumar to deposit
the compounding fee of Rs.18,53,458/- for the violation and the same
was deposited vide G8 No.28/15116 for Rs.9,26,729/- and G8
No0.29/15116 dated 4.6.2019 amounting to Rs.926,729/-. The copy of
the letter and receipt of the payment are attached herewith as
Annexure- R2/2 (containing 8 pages). Even the structure of the
building was in existence since 1994-1995 and as per the Government
Scheme of 1998, the building was compoundable and composition
fees were taken from the owner. It is matter of fact, the area where the
disputed property is situated is a residential area as per Master Plan.
However, the Corporation having the power vested as per the Punjab
Municipal Corporation Act, 1976 and Building Bye-Laws can allow
the change of land use (CLU) where the road is 60 feet wide. It is

relevant to mentioned here that, the respondent No 5 has also provided
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the Corporation the Fire Safety Certificate & No Objection Certificate
from the Punjab Pollution Control Board (Copy of the same are
Annexure R2/3 & 4).

It is pertinent to mention here that, husband of the petitioner
namely Sh. Yogesh Maini has filed one case titled as “Yogesh Maini
Vs. M.C. Ludhiana” in which the plaint of the suit filed by Yogesh
Maini in civil suit No.6179/2020 was rejected vide order dated
23.2.2021 passed by the Ld. Trial Court of Sh.Hasandeep Singh
Bajwa, CJJD, Ludhiana and the same order was upheld by the District
Court, Ludhiana vide its order dated 9.12.2021 passed by the
Sh.Munish Arora, Additional District Judge, Ludhiana. (Copy of the
order are attached as Annexure-R2/5&6).

It is relevant to mention here that the husband of the applicant
namely Sh.Yogesh Maini and others has also filed one other suit
before the Civil Judge, Junior Division, Ludhiana titled as “Jatinder
Ahuja Vs. State of Punjab and others”, which is pending before the
Hon’ble Court of Ms.Ambika Sharma, CJJD, Ludhiana and is fixed
for 16.8.2023, this fact has not been mentioned by applicant in the
present petition reason best known to her. She has also failed to
mention the factum about the litigations pending and decided.

It is further relevant to mention here that Sh.Yogesh Maini,
the husband of the applicant had filed one Civil writ petition no.12476
of 2020 in the Hon’ble High Court of Punjab and Haryana at
Chandigarh, in which the answering respondent i.e. Municipal
Corporation was arrayed as one of the respondent. The applicant Sh.

Yogesh Maini prayed for the following reliefs: -

(i) issue a writ in the nature of certiorari for quashing the
memo dated 15.07.2019 passed by the Assistant Town
Planner, Zone “D", Municipal Corporation, Ludhiana vide
which the illegal construction raised by the respondent no 4

to 8 has been compounded,



of Rs.1,00,000/-. Copy of the order is attached herewith as Annexure
R2/7.

applicant does not deserve the relief prayed for in the petition and as
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(i) Issue a writ in the nature of mandamus directing the
respondents no | to 3 for taking action against respondents
no 4 to 8 for raising illegal six storied construction of a
Hotel and marriage palace on plot no B-1-651/2B and
B1/651/4, measuring 806 square yards situated in Taraf

Mahal Bagat, Hadbast no 164, Tehsil East, District
Ludhiana;

(iti) Issue a writ in the nature of mandamus directing the
respondents to demolish the illegal construction raised by
respondent no 4 to 8 without obtaining the CLU or getting
the sanctioned the building plan of the construction raised

by them as per provision of the Punjab Municipal Building
Bylaws, 2018;

(iv) Issue any other writ, order or direction which may be

deemed fit and proper by the Hon'ble High Court in the

facts and circumstances of the present case.

The Hon’ble High Court has dismissed the Civil Writ Petition
No.12476 of 2020 vide its order dated 21.09.2020 and imposed the cost

In totality of facts and circumstance of the present case, the

such, same is liable to be dismissed with costs.

On Merits:

D

2)

Para No 1 is matter of record, applicant be put strict proof for the
same.
Para No 2 is wrong and denied. The true facts are that the property
in dispute was earlier in the name of Sanjeev Kumar and others. As
per the official record, Sanjeev Kumar and others purchased the

aforesaid property in the year 1988 and in the year 1993. It is
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further relevant to mention here that as per the official record in
1990 the property beating number 651/4, Kundan Puri, Ludhiana
was already used for commercial purpose as POOJA APPARELS
were in existence and they were running the business of hosiery
goods, as such the nature of the premises was commercial since
1990. In the year 1994, the building was already in existence and it
was built up premises. In the year 1995-1996, the Government had
formulated the policy vide Memo No.9/2/986/5S-1/2749-2752
dated 18.3.1998 (Copy of the same is attached as Annexure-R2/1)
and as per the policy, the property in question was compounded at
that time. Later on vide order No.4290/ATP-D dated 15.7.2019, the
M.C. Ludhiana has directed Devinder Kumar and Sanjeev Kumar to
deposit the compounding fee of Rs.18,53,458/- for the violation and
the same was deposited vide G8 No.28/15116 for Rs.9,26,729/- and
G8 No.29/15116 dated 4.6.2019 amounting to Rs.926,729/-. The
copy of the letter and receipt of the payment are attached herewith
as Annexure- R2/2. Even the structure of the building was in
existence since 1994-1995 and as per the Government Scheme of
1998, the building was compoundable and composition fees were
taken from the owner. It is matter of fact, the area where the
disputed property is situated is a residential area as Per Master Plan.
However, the Corporation having the power vested as per the
Punjab Municipal Corporation Act, 1976 and Building Bye-Laws
can allow the change of land use (CLU) where the road is 60 feet
wide. It is relevant to mentioned here that, the respondent No 5
has also provided the Corporation the Fire Safety Certificate & No
Objection Certificate from the Punjab Pollution Control Board
(Copy of the same are Annexure R2/3 & 4).

Para No 3 is wrong and denied. It is submitted that, the Property in
dispute was commercial since 1990 as at that time the One Hosiery
Unit namely POOJA APPAREL was in existence. Copy of the

Registration Certificate is attached herewith as Annexure R2/8.
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Rest of the Para is wrong and denied and contention as mentioned
above be read as reply to the para under reply.

Para No 4 is wrong and denied. It is submitted that, the respondent
no 5 has submitted the NOC obtained from the Fire Department.
(Copy attached as Annexure- R2/3). Rest of the Para is wrong and
denied and contention as mentioned above be read as reply to the
para under reply.

Para No 5 is wrong and denied. It is submitted that, the respondent
no 5 has submitted the NOC obtained from the respondent no 3.
(Copy attached as Annexure- R2/4). Rest of the Para is wrong and
denied and contention as mentioned above be read as reply to the
para under reply.

Para No 6 is wrong and denied. It is submitted that, Municipal
Corporation is statutory body and governed by the Punjab
Municipal Corporation Act, 1976 and will take the action against
the violators (if any) as per the provisions of the law.

Para No 7 of the application is wrong and denied. It related to the
respondent no 4. No complaint has been received by the answering
respondent till date regarding the same. It is submitted that,
Municipal Corporation is statutory body and governed by the
Punjab Municipal Corporation Act, 1976 and will take the action
against the violators (if any) as per the provisions of the law.

Para No 8 of the application is wrong and denied. It related to the
respondent no 3.

Para No 9 of the application/petition is wrong and denied. In reply
to this para, it is submitted that, submersible pump was already in
existence since 1994-95 and payment receipt of the same are
attached herewith as Annexure R2/7. It is further submitted that
property in dispute was earlier in the name of Sanjeev Kumar and
others. As per the official record, Sanjeev Kumar and others
purchased the aforesaid property in the year 1988 and in the year

1993. 1t is further relevant to mention here that as per the official
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record in 1990 the property beating number 651/4, Kundan Puri,
Ludhiana was already used for commercial purpose as POOJA
APPARELS were in existence and they were running the business
of hosiery goods, as such the nature of the premises was
commercial since 1990. In the year 1994, the building was already
in existence and it was built up premises. In the year 1995-1996,
the Government had formulated the policy vide Memo
No0.9/2/986/SS-1/2749-2752 dated 18.3.1998 (Copy of the same is
attached as Annexure-R2/1) and as per the policy, the property in
question was compounded at that time. Later on vide order
No.4290/ATP-D dated 15.7.2019, the M.C. Ludhiana has directed
Devinder Kumar and Sanjeev Kumar to deposit the compounding
fee of Rs.18,53,458/- for the violation and the same was deposited
vide G8 No.28/15116 for Rs.9,26,729/- and G8 No.29/15116 dated
4.6.2019 amounting to Rs.926,729/-. The copy of the letter and
receipt of the payment are attached herewith as Annexure- R2/2.
Even the structure of the building was in existence since 1994-1995
and as per the Government Scheme of 1998, the building was
compoundable and composition fees were taken from the owner. It
is matter of fact, the area where the disputed property is situated is a
residential area as Per Master Plan. However, the Corporation
having the power vested as per the Punjab Municipal Corporation
Act, 1976 and Building Bye-Laws can allow the change of land use
(CLU) where the road is 60 feet wide. It is relevant to mentioned
here that, the respondent No 5 has also provided the Corporation the
Fire Safety Certificate & No Objection Certificate from the Punjab
Pollution Control Board (Copy of the same are Annexure R2/3 &
4).

Para No 10 is wrong and denied.

Para No 11 of the petition does not need any reply. However, the
judgment and order mentioned in this Para does not apply to the

present petition.
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Last Para is prayer, which is wrong and denied and sub paras I to

5 are also wrong and denied.

In view of the above facts and circumstances of the present case, it
is respectfully prayed that the present petition may kindly be dismissed

with costs as the same is devoid of merits, in the interest of justice.

Place: Ludhiana Respondent no 2

Dated :

Verification;

Verified that the contents of my affidavit are true and correct to my
knowledge No part of it is false. Nothing material has been concealed

therein.
Place at Ludhiana Respond¢nt no 2

Date:
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N Punjab Fj@Bervices
iﬁ % (lmlhllm Mc)

WS ugmncmon:

NOC No 1211:834458-Fire/38370

NOC Type: Renew Dated 02Ju-2022

- Certified that the GRAND STLVER SPOON at B-1 68172 B-1 65174 KUNDAN
PURI CTVIL LINES LUDHIANA comprised of 1 baserents and 8 (Upper Moor) owned/occupied
by SUSHIL RAJU THAPAR  have complled with tha fire prevention lndPI%.r: safety requirements of
National Building Code and verified by the officer concerned of fire service on 28-Msy-2022 i the
presence of SUSHIL RAJU THAPAR (Name of the owner or his representative) and that the buildmg
{ premises is (it for occupancy group Residentia] Bulldlng-A subdivision A5 (As per NBC) for
[| Period o one year from issue data.. Subject to the following conditions.

usved 00 02:un:2022 « Ludhlana MC

SHEE W3 7 J T GRAND SILVER SPOON. % £ B-1 85172 B-1 851/4 KUNDAN PURJ CVIL
UNES LUDHIANA  TY3.1 wmlewd s ( HiE) Heng/arwTeTd SUSHIL RAN
P e s 2 i ot YRS
S ' 28-Mey-2022 - I SUSHIL RAWTHAPAR (R BY 27H
" &7 = yHifed) w3 for hg'b‘arm w0 cy Group Resldental
Buliding-A subdivision A8 (¥ ,ﬂ . € WHRR) ew%gﬁﬁﬁ%wm
wERg Tefest Tal

At 3T o first 02-Jun-2022 TR Ludhians MG

1 Fire Safety arrangements shall be kept in working condition at alf the times.
To B o 3w @ viet § o ditarss e dierad

2. No, alteration/ addition/ change in use of occupancy is allowed.
ﬁ'ﬁasqe-mzwwmmamm

3 Oocupants!m er-should have trained staff to operate the operation of fire safety
system provided there In,

2 @ it o wad Fafot wB IR/ et § e WSk W
B vk

Biflre ean check the srrangements of ﬁr_t safety at any time, this certiticate will be
. wmrth s rm%ut sny notice if sny deficlency Is found,

- ) £ @ T it T el S AR, A A v
e R o eoae 9 i et
§; . Occiipants/ owner should apply for renewal of fire safety certificate one month prier to
o P ;._;%;j{hfﬂm certificate,
g o8 s e e € v B R ke e 8
TogE BE udE g
* Above Detalls un@’i be used ag ownership proof,
iz et vl Y #mimdaﬂmmu
* This Is digitaly mi gcerificate, no signatue are needed
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PUNJAS S PtlJ'NJAB POLLUTION conTROL BUAKL
— 1l E-648-B, Backside CICU Ofice, phose.s, Foeat Polat, Ludhisns
= e - I~ Webliar. wWw.ppeb.gov.ly
A\ | /4
OfMice D|
—-—c_e_.l'_"_'_'_‘_!_iﬂ 8"‘ 43 Reglstered/Speed Post Date: oY [ n [&a&‘
Industry Registration ID:  021LDHI896006 Application rNo : 17260579
To,
Sushil Raju Thapar
B-1-651/2 1. .
e dhiann?ugjz bf?ﬂ‘do Ifundnn Purl Civil Lines, Ludhlana
Subject; G " v d
) dl::ll:: ::e E’g:'s‘::: ':lll Operate'an outlet u/s 25/26 of Water (Prevention & Control of Pollution) Act, 1974 for
for dischargs of the eMMuent ws

* With reference 1o your application for obtainin 'C ssect 4 Operalelss an ouilet _
25126 of Water (Ptcvcnl&,m & Control :rr | ek 74,?“ srg, hereby, authorized to operate an mduwi?r:
:;'E;lg:;nd'llicc':?‘ of the e Muent(s) arising 6t o % s subject 10 the Terms and Conditions as mentioned

1]

ot a

I Partic,ulm of Conscnt to Operate under \ﬁw“l?ﬁ@rﬂlé ﬂ%mﬁq

Consent to Operate Certifiente'No, - -+« »swwsasdewssvin| GTOW/Fresh/LDH/021/17260579

Date of Issue : - i, P 4_/1(/;02'!"“'\;21 Lol
Date of explry.: R :
Certificate Type : : ‘“_L
3 o e #
2, Particulars of the Industry g ; Tty
= ey amest b A AR
Name & Designation of the Appﬂcanm 0 .S‘mflu-l_rw_’u Thapars(Partner) ’
Address of Industrial premises i e GRS n,
SRR 3, % %{?{Q{ , B-1-651/4, Kundan Puri Civil Lines,
ana, '
Ludhiana Wesi,Ludhiana lii-14100/
Capltal Investment of the Industry 168.21469 lnkks '
Category of Industry Orange
Type of Industry 2999-Miscellaneous (Orange) -
Scale of the Industry ;S‘maﬂ ]
Offe Dltrle ’ MM":;;“ do UTR. no. CBINH21264444
; % v Rs. 58,800/ vido no. 065 dated
Consent Fee Defalls ¢ |2009.2021 and
' Rs. 8400/~ vide UTR no. CBINH21264447713 dated
: 21.09.2021 as NOC fees. . s
- & Hotel having 19 rooms, Restaurant )
Raw Materlals(Name with quaatity per day) persons and 3 nos. banquel thfw&mmwﬂ
ot persons, 70 persons & 30 persons, respectively. _
T T Hotel having 19 rooms, Restaurant for gath 20 -
Products (Name i quatly per o) parions nd n,Barauet bl fo v guherss of 125
. 5Hh 5 T S i persons, 70 persons & 0 persons, respectively. -

L]

7 compue gomrn documcs fom OCAS by PPCH' '
o iy e b 1 431 Komded Pt Qo Lns, Lt Lol W ohion W10
| L A 0 s
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%
f By-Prod <
‘ Wﬁ”""’ and processes It is hotel-cum-banguet hall : \
/ Uent Treatment Plant Sewage Ireatment plant (STP) of capacily 10KLD ]
F consisting of Inlet, O&G traps, collection tank, aeration,
i . tube settler, pre-filtration tank, filter and outlet for the
Mode of Disposa treatment adeomuric effluent @ 9.5 KLD
— : : . Domestic efftuent @ 9.5 KLD : Into sewer afler ireaiment
T in STP.
Standards to be achle
ved under Water(Preventlon & | As prescribed by CPCB/MoEF&CC/PPCB (as applicable)
wrelef Tellution) Act, 1974 . aifz‘ cmmdeffy ' from time lo lime.

- wune i
' s (Gursharan Dass Garg)
Environmental Engloeer
o For & on behulf
- PUNJAB .
4 v : {Punjab Pollution Conltrol Board)

R T P L it

Endst, No.:

A copy of the above is forwarded to i
Tho Environmental Engincer, Punj ]
complisnice’of conditions of consent g

wini

(Gursharan Dass Garg)
Environmental Enginecr

For & on behalf
of
(Punjab Pollution Coatrol Board)
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TERMS AND CONDITIONS

GENERAL CONDITIONS

L This consent is oy valid for getting power lond from ¢ :
getting loan from the financio Iml'ttlt’ﬁrm. "™ the Punjab State Power Corporation Limited ot for
. The industry shall app

ORpiry of 1y o 0 ly for renewnl/further extension in validity of consent atleast two months before
3 The industry shayy Iy -hat the eMMuent discharging th '
pd o8 tppilcaby ot di m t{rr'h :u rough the authorizeq outlet shall confirm to the L.
& Theindustry shay Plant minimum of (e gui e Y/ P o Vel i Tong e i
O DPRE SUilAbly varicties AR G WY i o : T
SREsaRERe hﬁ-ﬁﬂ'}kﬁlﬂ” hd .fgtlhﬁhﬂaﬂﬁalv?erﬁi:g%’i?;' iisainaticiiay ——
ANASLPE TSR Ix:lithi;::imt of the adequacy and eflicienc
1

ystem Installed shal be the Y of the efMuent treatmen

i t  plant/pollution contrg) devices/)
: entire resportsibility of the Indusug. " ¥
6 The mg:s‘t? shall engure that the Hazardous Wastes

enerated from the premises are handled ag r the
' 5 Wastes(Man, ;
ded time 16 time + Without any adv w?fm Handling and Trans boundary Movement) Rules, {:0! as

dverse ¢ ect on the en

A bmit a year sertificate 10 the effec that no addition/up. dation/ modification/
. oMzt ha b m‘é‘n‘{’mmﬁrﬁﬁo‘&f'ﬁm&m fy th

ied o ey “ar otherwise the industry shall apply for the varied
+ During the period beginning En lh!n'uAte &gs ¢ 'hﬂ

; of expiration of this consent, the
applicant shall ot duuhune.ﬂnnlingmiids orvisible. fo mf
Any amendments/rey; iong.ma

i u&m of

: deubyathe B im&&hkmm&ﬁmiﬂmmes shall be applicable to
7 the industry from the such w@nm:wisiom. - .
12T The industry shall notohang¥’or alier the Tnanufcturliig prqcv:?s(,e'?)“mu-to change the quality and/or
Yo aEL . quantity of the emelﬂ' i\‘rithuu_thE }nggnmﬁslﬁnro[&sggsrd«

s A% Any upsct conditions jn the

i plant/pl faclory, whie 2y 10 result in increased efMuent and/or
result in violation of thoftandir WY the BOard'hall be resRRa {10 the Environmental Engineer,
Pugjab Pollution Contrg) l’m gional'Q ’

u;;m conditions that o dheinotice'of the-Boardlis

of the conditiony of consent.

QIatelyifailing which any stoppage and
d 17 be:decmed to be intentional violation
The industry shall vule le%n' hq“.s‘n 1 e;i ’ tion system and a manhole tream
of final out?ct (s) omf the prem: ,Q}‘?e‘%lustryhgpﬁi& ment of flow el:i.x
P ot X .
The industry shall for the purpose of measurini! nd’re ing the quantity of water consumed and effluent
discharged, affix meters o‘:“;uch standardy

cond
and at such places as approv by the Environmental Engineer,
Punjab Pollution Contro) Board of the concemed Regional Office,

The industry shall maintain record ing the operation of effluent treatment plant i.e. record of ti
iclgs and energy utilized for treatment and sludge enerated fropm ¢
regarding

The industry shall provide online monitoring equipmenty; s for the | arameters as decided by cang
; mm gy ce With the effluent treatment plant/air pull‘ﬁtiun cunlmT devices installed, if applicable.

st hall comply with the conditions imposed by the SEIAA / MOEF in the environmental
j !;;b;!%?tg.;wd toit gsyrequired under EJIA nnl?ﬁu!iou dated14/9/06, il‘lpn_!_lcphlg_. _

required under the Public Libility Insurasice Act,

‘shall not any unauthorized out-lei(s) for gj
-,;;I:;.lqt:tif:‘r‘lcy, lh{ill be connected 1 the authorized o

ent.

iﬁ emu" ts from lig i;emisu. All
et?wlthln?;u month rnfm.thg:gm of

Rt ——




for the monitoring of effuent being discharged by the

I8
all make necessa nm.n;emen
o ;m M“:x ::nll monitor its efTuents::
(i Orce in Year for Small Scale Industries.

-y Scale Industries.
G)  Poutina Year for Lange/Medivm metet installed for runnin

i industry data of the separate ener
@ l.\lll"'e eMuent uxmtm-:mummﬂmm to |hmnumed ﬁ;lonal Office of the Boa

the $th of the following month.
” pply, at inlet/outlet of

indus! i ic flow meters st the source of water SUPPLY.
N' mnnl u:yunl::tl lp ull“\ei:h:ﬁnm; |:d shall maintain the record of the daily reading and submit the
same to the concerned Regonal Office by the Sth of the following month. N )
' reserves the o is consent at any time in case the industry is found vio ating any
- lﬁ*m':om ofu\i‘:h:om“:&‘:rk :h:hp'rovisions of Water (Prevention & Control of Pollution)} Act, 1974
as amended from time to time.

3. The issuance of this consent does not convey any property right in either real or personal property, or &ny
exclusive u? t?Itg::. nor does it authorize a:y ln,ufy.t?:gvm property of any invasion of personal rights,
nor any ingt';':;antm of Central, State or Local Laws or Regulations.

27.  The consent does not authorize or approve the construction of anyphysical structures of facilities for
undertaking of any work in any natural watercourse.

28 'Nothing in this consent shall be deemed o neither preclude the institution of any legal action nor relieve the
applicant from any responsibilities, liabjlities.or;penslligs to which the applicant is or may be subjected
under this or any other Act.

“The industry shall make necessary and adequate arrangements to hold back the effluent in case of failure of

The diversion or bye pass of frdm facili d5¥the applicant to maintain compliance
with the terms and conditions nént js prohibifed fxcept.f”
0] Where unavoidable to-prevent loss of life or some property-damage or .

(i) Where excessivesstorm-drainage or run'off'would:damagesfacilities necessary for compliance
with terms and cond';l'}pp.pgt is consent. The applicant shall immediately notify the consent
o

: issuing authorify.in'Writing of €ach.such divefsion or bye-pasy,,. .-
g IS 31.  Thei shall mﬁﬁ:m ;;iﬁﬁon-pmblulﬁrérule’;iMmﬁdue to discharge of cflucats

fromits ial premises. 3 s Listmaows 28"
: % ;ﬁig”m a ]% by:th ﬁg{gnmemf Board for the type of
i 5 l:!_" d,

32 The industry shall complysmi
d from or resulting from treatment or control of

2

%
industries where the sitng guidg

33.  Solids, sludge, filter backwash _
waste waters shall be disposegyx SUEh 4 iann tany-pollutants from such materials from
entering into hatural water. . sl fen 2
The industry shall re-circulate the entire cooling Wats
extent the treated effluent in processes "
“The industry shall make necessary and adequate arrangements to hold back the effluent in case of faiture of
re~circulation system/ effluent trutmn:?lgm.

i

Sy 3 IR

¢ industry shall make proper disposal of the effluent so as 1o ensure that no stagnation occurs inside and
E}:ﬁde the industrial premises during rainy season and no demand period. a

¢ssive storm water drainage or run off, would damage fucilities necessary for compliance with
conditions of this consent, the applicant shall immediately notify the consent issuing authority in
h such diversion or bye-pass. :

stry shall submit a detailed plan showing therein the distribution system for conveying waste-water
iion on land for irrigation along with the crop pattern for the year.

industry,shall ensure that the effuent discharged by it is toxicity free.
The industry shall not irrigate the vegetable crops with the treated effluents which are used/ consumed as
oI Pl
Ing causing oil & g;uu contamination shall will be scgregated. Ofl & grease trap shall be provided to
pcover ol & m v
oy

the effluent.

e

£y *Thiy ls compuivr geavratsd documnd from OCMMS by PRCR* =
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The industry sha| establigh 2
Regiomal Office, or the Bo'| Sullicient numper of piezom ned
fons, and the rd to monitor the impes Ihmxr wells in consultation with the emerml
m&"fﬁg by the St .rmilo:mt:nll be submitted 1o u,: HE"""“?anm“?;:f ng;.:}i' due (o the i;duu
shall enmire thyy it
mentioned in the conger production capacity & quaniity of the quanti
) "and sl not oarry out any G:pnmlgnow'lm?ﬁ: :.1'113 ;1::? pgn'lxs:mog:? trI:ey

B. SPECIAL CONDITIONS

1 The hote] cum banquet
, 10, hall shati comply with the Noise Rules, 2000 and shall not operate the D.J. set
| _ of{::ﬂ W'?‘ohl:;lhq:t.l.ct mlhlll easure that there is no kind of any nuisance/ noise polhu?ﬁ with the operation
! 2- M !

i. W cum banquet hall gha| submit the approved building plan from the Competent Authority within
! hotel cum banquet hal|

"y shall be bound (9 abide by the provisions of Master Plan, Ludhiana.

‘Juﬁ& lziel Sum banquet hal| shall operate and rminuiz its §TP to treat effluent generated from kitchen
.Mmuhrg and efficiently, so s (o achieve the efflueat stancords, consistently s

SP"NCn. Tt e MoEF&CC and as amended from time to time.

2 cum banquet hall shall maintain record of operation of STP properly.

- The hote) banquet hall . . na s 5
Enforcement of £ h': mz?m with the Mechanism/Guidelines for control o{FoIlullonmd

‘ ments and the Area/Clusler o
| gfog.%znﬁ?mi?%a@m etc. i8sled Vide'Board's Office order No. SEE(HQ-2)/64 dated
| 7. The hotei cum banquet hall shall ensure compliance to the comprehensive guidelines for the regulation of
': noise/sound pollution caused by.use.of loud 5 . u | il I:lem é‘t?: lsslu; vide Punjab

?:;‘ﬁ}'}f'“- Deptt. of Science, Teghnglo  Enyironment potification no, 3/100/2013-STP (4Y/14S dated
B.ﬁelw(-el cum I b g ith i i ﬁg h t 016
+  fordi Iefmli’;ﬂ‘melhal comp) w;lhh’emﬁns: f olid Waste Management Rules, 2

9. The hotel cum banquet hall s comlgzcw]zh-lho pmﬂsm_n.s of the Central Ground Water Authority

" (CGWAYPunjab Water, ulation-and DevelopmentAuthority(BWRDA) for abstraction of ground water,
10. The hotel cum banquet hall %eg;p that the solid wury,ju#ndlcd and disposed off properly.
lIhl. ﬂ}f Enr?ccl m%pme‘ otel curibanquet hall shall not a o%:s0.play the DI/ music system oulside
D:tcd 30'0450(:1 S M'my‘%!n cofpf%to-dsmq@ﬁnf o by the Board vide no. 196

12. The hotel cum banguet hall shalliproyide flow merer o the ible motor for abstraction of
fmmdwner and will majtdjigy %ﬁ:ﬁpﬁm an; sames#si '
3. The hotel cum banq STEPSI gulacly get cleaned: 2 il &/grease trap, so that the wastewater can
be efTectively treated in TE-and the'Oil'% Gre sbe.disposed of in an

environmentally sound manner. - _ N et -
pedper r hif system for recharging of ground
gl m{;‘al m%&z for construction projects,

14. The hotel cum banquet hal
waler as per the guidelines mention :
15. The hote! cum banquet hall il t in compliance to the orders of the
Supreme Court it will not use loud s 10:00 pa to 06:00 am. )
16. The hotel cum banguet hall is to mmﬁly with the Mechanlmvﬁuide[lnu prescribed by Central Pollution
Control Board in compliance of Hon'ble NGT orders dated 17.12.2019 (in the matter of O.A. No 4002017
titled as Westend Green Society Vs Union of India & Ors) for Control of Pollution and Enforcement of
Environment Norms at Individual Establishments and the Area/Cluster of
Restaurants/Hotels/Motels/Banquets etc”, »
17. The Project Proponent shall comply with the provisions of Solid Waste Management Rules, 2016 and the
by the Hon’ble National Green Tribunal on 22, 12.2016 in the case of O.A. 199 of 2014 titled
as Almita H, Patil v/s Union of India & others, in true letter and spirit,
18. The hotel ciim banquet hall is bound to comply with the Mechanism/ Buidelines prescribed by the CPCB
-along with the modifications/ amendments if any made by the State Govt. in these siting guidelines,

Wi

(Gursharan Dass Garg)
Environmental Englneer

*This s compuier generated docunien from OCHMS by PPCB*
Grand Siiver Spoon ,B-1-851/2-b, 8-1-6314, Kundun Puri Cinl Lines, Ludhians, Luchiana West Ludbiang lis t4100:
' Paged
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Yogesh Maini Versus Municipal Corporation, Ludhiana.

In the court of Sh. Hasandeep Singh Bajwa, Civil Judge, Junior
Division, Ludhiana, UID Code PB0387

Date of order:-23.02.2021
CS/6179/2020
Yogesh Maini Versus Municipal Corporation, Ludhiana.

Applications under order 7 rule 11 of CPC for rejection of the
plaint

Present:-  Sh. Amit Tandon Adv, counsel for applicant/defendant no. 1

Sh. B.K.Rampal Adv, counsel for applicants/defendants no. 2
to 4

Sh. Varinder Singh Mand Adv, counsel for
respondent/plaintiff.

ORDER

Vide this composite order, court will dispose of two

applications filed by defendants under order 7 rule 11 of CPC.

2, Two applications have been filed under order 7 rule 11 of
CPC. One application is filed by defendant no. 1 while another
application has been filed by defendants no. 2 to 4. These applications

have been filed for rejection of plaint on primarily three grounds:-

0] Earlier one suit titled as ‘Jatinder Ahuja and others Versus
State of Punjab and others’ was filed in which present plaintiff was also
one of the plaintiff. That previous suit was also filed against the same
private defendants on similar allegations. That plaintiff had withdrawn his
claim in that suit and no liberty was sought to file another suit. In this way

this suit filed on same grounds is barred by order 23 rule 1 of CPC.

(i) This suit is filed with the allegations that defendants no. 2 to
4 are creating nuisance in the area by unauthorized parking of cars, by
beating drums and by fire works in late night and early morning. That as
per Section 91 of CPC any suit can be filed regarding public nuisance by

Hasandeep Singh Bajwa, CJJD, Ludhiana. Page. no. 1
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Yogesh Maini Versus Municipal Corporation, Ludhiana.

Iwo or more persons only with the leave of court or by the Advocate
General. That this suit has been filed by plaintiff alone, which is not

maintainable in view of Section 91 of CPC.

(iir) A writ petition was also filed by present plaintiff before
Hon’ble Punjab & Haryana High Court. In this writ petition fact of filing
of earlier suit was concealed by the plaintiff. This writ petition was
dismissed by Hon’ble High Court on the ground of concealment of
material facts. Cost of Rs. 1,00,000/- was also imposed on the present
Plaintiff and writ petition was dismissed on 21.09.2020. Cost has not been
paid by plaintiff till date, which again dis-entitles the plaintiff from

raising same plea before this court,

3. In order to properly decide the matter in controversy, this
court will decide points i and iii raised by defendants together as they are
interlinked. It is an admitted fact that earlier one case titled as ‘Jatinder
Ahuja and others versus State of Punjab and others’ was filed, which-is
still pending. In that suit, plaintiff Yogesh Maini was arrayed at
serial no. 5 as plaintiff in the memo of parties. Copy of plaint of case
titled as ‘Jatinder Ahuja and others Versus State of Pb. And others’ is on
the record. Fact regarding filing of prior suit is also admitted by Id.
Counsel for plaintiff. Thereafter, an application was filed by present
plaintiff Yogesh Maini seeking permission to withdraw the civil
suit but in this application no permission was sought to file fresh
suit. Accordingly suit filed by present plaintiff was dismissed as
withdrawn vide order dated 29.07.2020 passed by Id. CJJi),
Ludhiana. Perusal of order dated 29.07.2020 shows that no liberty

Hasandeep Singh Bajwa, CJJD, Ludhiana. Page. no. 2
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Yogesh Maini Versus Municipal Corporation, Ludhiana.

was ever granted to present plaintiff to file fresh suit on the same

cause of action.

4, Perusal of both the plaints show that in both the suits
identical reliefs have been claimed. Both the suits are filed regarding the
alleged illegal construction raised by defendants no. 2 to 4. Prior suit was
filed for restraining the defendants from raising any construction over the
plot in question and directions were also sought that State of Punjab and
other parties be directed not to issue ‘No Objection Certificate’.
Declaration was also sought that NOC issued in favour of defendants no.
8 to 10 is null and void and further mandatory injunction was sought for
compelling the defendants no. 1 to 7 to demolish the illegal construction
raised by defendants no. 8 to 10. In this suit, declaration is sought that
illegal construction raised by defendants no. 2 to 4 is liable to be
removed/demolished, mandatory injunction has been sought for directing
the appropriate authority to remover illegal construction and further
permanent injunction has been sought for restraining the defendants no. 2
to 4, their officials, servants, attorneys etc. from unauthorized parking .of
cars on the road and also from beating drums, playing DJs, spreading
garbage and empty plastic bags in the residential locality. Careful perusal
of both the suits show that they have been filed claiming essentially same
relief. The main grudge in both the suits is the alleged illegal
construction raised over plot measuring 806 square yards and in
both the cases relief of mandatory injunction has been sought for
removing of this illegal construction. Further, as already discussed,
plaintiff had withdrawn the previous suit without taking liberty to

institute fresh suit on the same cause of action. In such a scenario,

Hasandeep Singh Bajwa, CJJD, Ludhiana, Page. no, 3
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Yogesh Maini Versus Municipal Corporation, Ludhiana.

argument of 1d. Counsel for defendants is correct to the effect that
this suit is clearly barred under order 23 rule 1 of CPC because ;s
per order 23 rule 1 (4) of CPC, if a suit is withdrawn by plaintiff
without permission to institute fresh suit on same cause of action
then plaintiff is precluded from instituting fresh suit. In case titled as
‘Dropti Devi versus Ram Piari and others 2015 (43) RCR (Civil)
Page 726, Hon’ble Delhi High Court has held that if suit is withdrawn
without liberty to file fresh suit, then subsequent suit filed is not
maintainable and plaint is liable to be rejected under order 7 rule 11 of
CPC. In this case, previous suit was withdrawn without liberty to file
fresh suit but still this suit was filed. Thus, in this case plaint is clearly

liable to be rejected under order 7 rule 11 of CPC.

5. Order dated 21.09.2020 passed by Hon’ble High Court is on
the record. Perusal of this order shows that plaintiff after withdrawal of
previous suit by him has not only filed this suit rather he has also filed a
writ petition prior to filing of this suit before Hon’ble High Court. That
writ petition was filed seeking similar reliefs that were sought in suit titled
as ‘Jatinder Ahuja and others Versus State of Punjab and others’ but it was
not brought to the notice of Hon’ble High Court that earlier suit was filed.
Vide order dated 21.09.2020 writ petition filed by plaintiff was
dismissed on the ground of concealment of material facts and cost
of Rs. 1 lakh was also imposed on plaintiff, In this order, Hon’ble
High Court has also observed that no permission was sought from
the civil court to file a writ petition. Perusal of this suit shows that in
para no. 14 of the plaint, plaintiff has mentioned regarding earlier

litigation filed by the locality of Kundan Puri and Prem Nagar regarding

Hasandeep Singh Bajwa, CJJD, Ludhiana, Page. no. 4
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the same property and has also mentioned that earlier suit was withdrawn.
It is pertinent to mention that details of the eatlier suit were not
provided and it was also not mentioned that the prior civil suit was
withdrawn without obtaining liberty to file the civil suit. Order 7
rule 1 (j) was added in CPC by Hon’ble Punjab & Haryana High Court.
This rule provides that while filing the suit, parties are bound to
disclose that whether any previous suit was filed between the
parties on the same ground and if so, with what results. It means that
all the prior litigations between the parties is clearly required to be stated
with proper result. In this case, plaintiff has neither disclosed proper
result of prior civil suit nor provided proper details of this suit,
which is clear violation of this rule. Further it is also not even
disclosed that a writ petition was filed before Hon’ble High Court
on the similar allegations, which has also been dismissed vide
order dated 21.09.2020. This is such a case where plaintiff was
party to an earlier suit but he withdraws it without liberty to
institute fresh suit. Inspite of having no liberty to institute fresh
suit, he files writ petition before Hon’ble High Court by concealing
the fact of filing of previous suit. This writ petition is dismissed
and then present suit is filed before this court in which neither
proper details of previous suit are provided mor proper result is
disclosed rather fact of filing of earlier writ petition is concealed.
In such a scenario, this court is of the considered view that this plaint is
liable to be rejected as it is barred by law i.e. order 23 rule 1 of CPC and

order 7 rule 1 (j) of CPC.

Hasandeep Singh Bajwa, CJJD, Ludhiana, Page. no. 5
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6. It is also alleged in this application that this plaint is liable to
be rejected in view of Section 91 of CPC also because this suit has been
filed regarding public nuisance and any such suit can only be instituted by
two or more persons with the leave of court or by Attorney General.
Perusal of plaint shows that plaintiff is not a neighbourer of defendants
no. 2 to 4 rather he is a resident of the same locality. In this suit, several
reliefs have been sought which include the relief of permanent injunction
restraining the defendants no. 2 to 4, their officials, servants, relatives,
attorneys, assignees etc. from unauthorized parking of cars, from beating
drums, playing DJs in the late night and early morning and switching on
heavy flash lights. In this case, relief has also been sought that defendants
be restrained from spreading garbage and empty plastic bags in the
residential locality. In nutshell, this suit is filed as public nuisance was
allegedly created by defendants no. 2 to 4 in the locality. Section 91 of
CPC clearly provides that suit regarding public nuisance can only
be instituted by Attorney General or two more persons with the
leave of court. Surprisingly, this suit has been filed only by one
person i.e. present plaintiff and no leave of court was ever
obtained. Accordingly, this plaint is also liable to be rejected being barred
by virtue of section 91 of CPC. Accordingly, both the applications filed

under order 7 rule 11 of CPC for rejection of plaint stands allowed and

this plaint is ordered to be rejected.

Pronounced (Hasandeep Singh Bajwa)
23.02.2021 Civil Judge, Junior Division

Ludhiana UID Code PB0387
Typed by

Pankaj Virdi Stenographer-II

Hasandeep Singh Bajwa, CIJD, Ludhiana. Page. no. 6
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Present:-  Sh. Amit Tandon Adv, counsel for applicant/defendant no. 1

Sh. B.K.Rampal Adv, counsel for applicants/defendants no. 2
to 4

Sh. Varinder Singh Mand Adv, counsel for
respondent/plaintiff.

Arguments heard. Vide my separate order of even date, both
the applications under order 7 rule 11 of CPC for rejection of plaint stands
allowed and plaint has been ordered to be rejected. As plaint has been
ordered to be rejected, so all other pending applications i.e. application
for production of documents and application for illegal conduct of

defendants no. 2 to 4 stands disposed off. File be consigned to record

room after doing the needful.

Pronounced (Hasandeep Singh Bajwa)

23.02.2021 Civil Judge, Junior Division
Ludhiana UID Code PB0387

Typed by

Pankaj Virdi Stenographer-II

Hasandeep Singh Bajwa, CJID, Ludhiana. Page. no. 7
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IN THE COURT OF SHRI MUNEESH ARORA, ADDL.
DISTRICT JUDGE, LUDHIANA (UID No. PB-0135)

CIS No. CA/24/2021
CNR No. PBLD010054052021
Date of decision: 9.12.2021

Yogesh Maini son of late Sh. Kapil Bhushan Maini, resident of 678/1,
Shiv Mandir Road, Prem Nagar, Civil Lines, Ludhiana.

...Appellant

Versus
Municipal Corporation, Ludhiana through its Commissioner.

2. Sushil Raju Thapar son of Balwan Thapar, resident of B-1-704/8,
Prem Naar, Civil Lines, Ludhiana.

3.  Sumit Mehra son of Ashok Mehra,

4.  Amit Mehra son of Ashok Mehra, s/o Amar Chand, both residents
of House No.1241/2, Kitchlu Nagar Extension Block-F, Ludhiana,

5.  Sanjeev Kumar Malhotra,

6.  Davinder Malhotra;

7. both sons of Tilak Raj, residents of B-XX-3084, Gurdev Nagar,
Ludhiana (Defendants No.5 and6 performa-defendants).

...Respondents

Appeal against the order dated 23.2.2021 passed
by Sh. Hasandeep Singh Bajwa, PCS, the Ld.
Civil Judge (Junior Division), Ludhiana in Civil
suit No. 6179/2020 titled Yogesh Maini s.
Municipal Corporation, Ludhiana where the suit
was dismissed while considering the application
U/0 7 Rule 11 CPC as well as Order 23 Rule 1 of
CPC and Section 91 CPC.
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Present: Sh. Varinder S. Mand, Advocate, Counsel for the
appellant.
Sh. Amit Tandon, Advocate for counsel for respondent No.1
MC

Sh.B.K.Rampal, Advocate, counsel for respondent No.2 to 6.

JUDGMENT:

Appellant/Plaintiff (hereinafter referred to appellant) has filed
the present appeal against the order dated 23.2.2021 passed by Sh.
Hasandeep Singh Bajwa, PCS, the Ld. Civil Judge (Junior Division),
Ludhiana in Civil suit No. 6179/2020 titled Yogesh Maini Vs. Municipal
Corporation, Ludhiana whereby the plaint was rejected while considering
the application U/O 7 Rule 11 CPC as well as Order 23 Rule 1 of CPC
and Section 91 CPC.

2, The appellant filed a civil suit for declaration, permanent
injunction and for mandatory injunction against the defendants
(respondents) for illegal construction raised by the defendants No.2 to 4
in the front vacant portion etc, detailed in the head note of the plaint.
Thereafter, two applications have been filed U/O 7 Rule 11 of CPC. One
application was filed by respondent No.1 while another application was
filed by respondents No.2 to 4. The respondent No. 1 in its application
averred that the appellant had concealed the material facts from the court
as he had not disclosed about the previous suit titled ‘Jatinder Ahuja and
others Versus State of Punjab and others’ filed against the
applicant/defendant No.1 and in that suit the appellant was also one of the
plaintiff. That previous suit was also filed against the same private

defendants on similar allegations. The appellant had withdrawn his claim
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in that suit and no liberty was sought to file another suit. It is averred in
the application that the suit of the appellant is barred by order 23 rule 1 of
CPC. 1t is further averred that even the appellant did not disclose about
the factum regarding civil writ petition filed by him titled as Yogesh
Maini Vs, State of Punjab and others vide CWP No.12476 of 2020 0 & M
before the Hon’ble High Court and the Hon’ble High court dismissed the
said petition vide order dated 21.9.2020 and cost of Rs. 1 lakh was also
imposed upon the appellant. It was prayed that the plaint of the suit of
appellant be rejected in terms of Order 7 rule 11 CPC with section 151

CPC as the suit is barred as per Proviso Under Order 23 Rulel CPC apd
Section 10CPC.

3. The respondents No.2 to 4 also filed application U/O 7 Rule

11 CPC on the ground that earlier the appellant also filed Writ Petition

bearing CWP No0.12476 of 2020 O & M on the same grounds and the

same was dismissed vide order dated 21.9.2020 and cost of Rs. 1 lakh was

also imposed upon the appellant. The appellant has filed this suit

regarding the public nuisance and one person cannot file the suit. Only

two or more persons or the Advocate General can file the suit and even no
application under section 91 CPC was filed to seek permission from the
court to file the present suit.

4, Replies to the applications were filed by the appellant on the
ground that the applications are not maintainable and averred that the
filing of such applications is only to built up the pressure on the person
who raise voice against illegality committed by the respondents No.2 to 4.
The appellant prayed that these applications be dismissed with costs.

5. After going through the pleadings and documents on record,
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the leamned lower court allowed the application under order 7 Rule 11
CPC of respondent No.6 and also rejected the plaint of the appellant.
6. Feeling aggrieved by the order passed by the learned lower
Court, appellant has filed the present appeal.
7. I have heard the learned counsel for the appellant and learned
counsel for respondents and have carefully gone through the record of the
learned lower Court.
8. It has been contended by the Ld. counsel for the appellant
that the impugned order passed by the Ld. Lower Court is based on mere
conjunctures and surmises. The Ld. Counsel for the appellant argued that
it is an admitted fact that the appellant had filed the suit alongwith other
persons of the same locality and in the said suit the appellant had filed the
applicant for withdrawal of the above titled suit Jatinder Ahuja Vs. State
of Punjab and others and the said application was allowed but the reliance
of the Ld. Lower Court that the suit was withdrawn without the
permission of the court to file the fresh suit has no merits and the
impugned order on this ground is illegal. The Ld. Trial court has wrongly
observed that the suit is hit by Section 91 of the CPC. Ld. Counsel for the
appellant prayed that the present appeal be accepted and applications
under Order 7 Rule 11 CPC be dismissed.
9. On the other hand, the Ld. Counsel for the respondents
argued that the Ld. Lower Court has rightly accepted the applications U/O
7 Rule 11 CPC and there is illegality or perversity in the said impugned
order. A prayer for dismissal of the appeal has been made.
10. I have considered the rival contentions and have perused the

file carefully.
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11, The respondent No.1 and respondents No. 2 to 4 had filed
two applications on the grounds that earlier one suit titled as ‘Jatinder
Ahuja and others Versus State of Punjab and others’ was filed in which
appellant was also one of the plaintiff. The said previous suit was also
filed against the same private defendants on similar allegations. The
appellant had withdrawn his claim in that suit and no liberty was sought
to file another suit. In this way this suit filed on same grounds is barred by
order 23 rule 1 of CPC. Further the allegations of the appellant were that
that the respondents no. 2 to 4 are creating nuisance in the area by
unauthorized parking of cars, by beating drums and by fire works in late
night and early morning but the suit was filed by appellant only. It was
further averred that a writ petition was also filed by appellant before
Hon’ble Punjab & Haryana High Court. In this writ petition fact of filing
of earlier suit was concealed by the appellant and that the said writ
petition was dismissed by Hon’ble High Court on the ground of
concealment of material facts. Cost of Rs. 1,00,000/- was also imposed on
the appellant. After considering the rival contentions, the Ld. Lower
Court had allowed both the above referred applications. As per opinion of
this Court there is no illegality or perversity in the impugned order.
Order 7 Rule 11 CPC says-

“The plaint shall be rejected in the following cases-

(@) where it does not disclose a cause of action;

(b) where the relief claimed is undervalued, and the plaintiff, on

being required by the Court to correct the valuation within a time to

be fixed by the Court, fails to do so;

(c) where the relief claimed is properly valued, but the plaint is
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returned upon paper insufficiently stamped, and the plaintiff, on
being required by the Court to supply the requisite stamp-paper
within a time to be fixed by the Court, fails to do so;
(d) where the suit appears from the statement in the plaint to be

barred by any law:

Provided that the time fixed by the Court for the correction
of the valuation or supplying of the requisite stamp-paper shall not be
extended unless the Court, for reasons to be recorded, is satisfied that the
plaintiff was prevented by any cause of an exceptional nature form
correcting the valuation or supplying the requisite stamp-paper, as the
case may be, within the time fixed by the Court and that refusal to extend
such time would cause grave injustice to the plaintiff.”

12. The Hon’ble Supreme Court of India also in case Srihari
Hanumandas Totala Vs. Hemant Vithal Kamat & other,Civil Appeal
No0.4665 of 2021 decided on 9.8.2021 observed that

“18. 1t is clear that in order to consider Order 7 Rule 11, the court
has to look into the averments in the plaint and the same can be exercised
by the trial court at any stage of the suit. It is also clear that the averments
in the written statement are immaterial and it is the duty of the Court to
scrutinize the averments/pleas in the plaint. In other words, what needs to
be looked into in deciding such an application are the averments in the
plaint. At that stage, the pleas taken by the defendant in the written
statement are wholly irrelevant and the matter is to be decided only on the
plaint averment. These principles have been reiterated in Raptakos Brett

& Co, Ltd. v. Ganesh Property, (1998) 7 SCC 184 and Mayar (H.K.) Ltd,
v. Vesse] M.V, Fortune Express, (2006) 3 SCC 100.” 20 On a perusal of

the above authorities, the guiding principles for deciding an application
under Order 7 Rule 11(d) can be summarized as follows:
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(i) To reject a plaint on the ground that the suit is barred by any law, only
the averments in the plaint will have to be referred to,

(ii) The defense made by the defendant in the suit must not be considered
while deciding the merits of the application;

(iii) To determine whether a suit is barred by res judicata, it is necessary
that (i) the ‘previous suit’ is decided, (ii) the issues in the subsequent suit
were directly and substantially in issue in the former suit; (iii) the former
suit was between the same parties or parties through whom they claim,
litigating under the same title; and (iv) that these issues were adjudicated
and finally decided by a court competent to try the subsequent suit; and

(iv) Since an adjudication of the plea of res judicata requires consideration
of the pleadings, issues and decision in the ‘previous suit’, such a plea
will be beyond the scope of Order 7 Rule 11 (d), where only the
statements in the plaint will have to be perused.”

13. In the present case the appellant himself conceded in the
plaint that earlier he has filed the suit alongwith other persons of same
locality and in that suit titled Jatinder Ahuja and others Vs. State of
Punjab and others, and in the said suit he had filed application for
withdrawal of the said suit and that his application was allowed.
Admittedly, in that suit he had not sought any permission to file the fresh
suit on the same cause of action. Order 23 CPC provides for “withdrawal
and adjustment of suits”. Rule 1 of this Order, as it stands today, was
introduced vide the Code of Civil Procedure (Amendment) Act, 1976. It

has 5 sub-rules, which are reproduced hereunder:

1. Withdrawal of suit or abandonment of part of claim.—(1) At any
time after the institution of a suit, the plaintiff may as against all or
any of the defendants abandon his suit or abandon a part of his
claim,

Order 23 Rule 1 makes a distinction between two types of withdrawal[3):
1. Absolute withdrawal of the suit, termed as “abandonment of suit”
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made under sub-rule (1)— The plaintiff may abandon the suit or a
part of his claim as a matter of his right and in this scenario, he
shall be barred from instituting another suit on the same
cause of action. This right cannot be reserved by the plaintiff
without the court’s leave.

2. Conditional withdrawal of the suit with liberty to institute a fresh
one on the same cause of action with the leave of trial court made
under sub-rule (3).— This would enable the plaintiff to avoid the
bar under Section 12 CPC. “Invito beneficium non dature. the law
confers upon a man no rights or benefits which he does not desire.
Whoever waives, abandons or disclaims a right will lose it. In order
to prevent a litigant from abusing the process of the court by
instituting suits again and again on the same cause of action without
any good reasonthe Code insists that he should obtain the
permission of the Court to file a fresh suit after establishing either
of the two grounds mentioned in sub-rule (3) of Rule 1 of Order
23.”[41

If the plaintiff fails to withdraw the suit as specifically provided by sub-
rule (3), he shall be barred from instituting a fresh suit on the same cause
of action as is provided by sub-rule (4). It is also worth mentioning here
that an order of trial court under sub-rule (3) is neither a decree nor an
appealable order. However, such orders can be reviewed and revised.

14. In this case, the copy of plaint of case titled as ‘Jatinder
Ahuja and others Versus State of Pb. And others’ is on the record. Fact
regarding filing of prior suit is also admitted by 1d. Counsel for appellant
even in the present appeal also. Moving of application for withdrawal of
the said suit is also not denied but in that application no permission was

sought to file fresh suit. The said suit filed by appellant was dismissed as

withdrawn qua the appellant vide order dated 29.07.2020 and perusal of
said order dated 29.07.2020 shows that no liberty was ever granted to
appellant to file fresh suit on the same cause of action. Further perusal of
both the plaints show that in both the suits similar reliefs have been
claimed. Both the suits are filed regarding the alleged illegal construction
raised by respondents no. 2 to 4. Earlier suit was filed for restraining the
respondents from raising any construction over the plot in question and

directions were also sought that State of Punjab and other parties be
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directed not to issue ‘No Objection Certificate’. Declaration was also
sought that NOC issued in favour of respondents no. 8 to 10 is null and
void and further mandatory injunction was sought for compelling the
defendants no. 1 to 7 to demolish the illegal construction raised by
respondents. In the suit under reference, the appellant had sought,
declaration that illegal construction raised by respondents no. 2 to 4 is
liable to be removed/demolished, mandatory injunction has been sought
for directing the appropriate authority to remover illegal construction and
further permanent injunction has been sought for restraining the
respondents no. 2 to 4, their officials, servants, attorneys etc. from
unauthorized parking of cars on the road and also from beating drums,
playing DJs, spreading garbage and empty plastic bags in the residential
locality. The main grudge in both the suits is the alleged illegal
construction raised over plot measuring 806 square yards and in both the
cases relief of mandatory injunction has been sought for removing of this
illegal construction. The appellant had withdrawn the previous suit
without taking liberty to institute fresh suit on the same cause of action.
In these circumstances, the Ld. Lower Court has rightly observed that this
suit is clearly barred under order 23 rule 1 of CPC because as per order 23
rule 1 (4) of CPC, if a suit is withdrawn by plaintiff without permission to
institute fresh suit on same cause of action then plaintiff is precluded from
instituting fresh suit. In case titled as ‘Dropti Devi versus Ram Piari
and others 2015 (43) RCR (Civil) 726’, the Hon’ble Delhi High
Court also pleased to hold that if suit is withdrawn without liberty to file
fresh suit, then subsequent suit filed is not maintainable and plaint'is

liable to be rejected under order 7 rule 11 of CPC. Order 7 Rule 11 (d)
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CPC also says that where the suit appears from the statement in the plaint
to be barred by any law, as is in the present case, the plaint is liable to be

rejected.

15. Further, copy of Order dated 21.09.2020 passed by Hon’ble
High Court is also on the record. Perusal of this order shows that the
appellant after withdrawal of previous suit by him has not only filed this
suit rather he has also filed a writ petition seeking similar reliefs, prior to
filing of this suit before Hon’ble High Court by concealing the factum of
earlier suit and the Hon’ble High Court vide order dated 21.09.2020
dismissed the Writ of the appellant and also imposed cost of Rs. 1 lakh for
concealment of fate of his earlier suit. Although in the plaint the appellant
had mentioned regarding earlier litigation filed by the locality of Kundan
Puri and Prem Nagar regarding the same property the details of the earlier
suit were not provided and it was also not mentioned that the prior civil
suit was withdrawn without obtaining liberty to file the civil suit .The
Order 7 rule 1 (j) of CPC provides that while filing the suit, parties are
bound to disclose that whether any previous suit was filed between the
parties on the same ground and if so, with what results but the appella.nt
has neither disclosed proper result of prior civil suit nor provided proper
details of this suit, which is clear violation of this rule. On this score also

the plaint of the appellant was liable to be rejected.

16. Then, the Ld. Lower Court also rightly noted down that that
the appellant had filed the suit regarding public nuisance. Section 91 CPC
provides that in the case of a public nuisance or other wrongful act

affecting, or likely to affect, the public, a suit for a declaration and
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injunction or for such other relief as may be appropriate in the
circumstances of the case, may be instituted,- |
(a) by the Advocate General, or

(b) with the leave of the Court, by two or more persons, even though no
special damage has been caused to such persons by reason of such public
nuisance or other wrongful act.]

17. So as per law, as provided in section 91 of the CPC that any
such suit can only be instituted by two or more persons with the leave of
court or by Attorney General. But in this Suit, several reliefs have been
sought which include the relief of permanent injunction restraining the
defendants no. 2 to 4, their officials, servants, relatives, attorneys,
assignees etc. from unauthorized parking of cars, from beating drums,
playing DJs in the late night and early moming and switching on heavy
flash lights. In this case, relief has also been sought that the respondents
be restrained from spreading garbage and empty plastic bags in the
residential locality. Section 91 of CPC clearly provides that suit regarding
public nuisance can only be instituted by Attorney General or two or
more persons with the leave of court but this suit has been filed only by
one person ie. appellant and no leave of court was ever obtainéd.

Accordingly, this plaint is also liable to be rejected being barred by virtue

of section 91 of CPC.

18. As far as the contention of Ld. Counsel for the appellant that
the appeal before this Court is not maintainable as the suit was dismissed
while deciding the application U/O 7 Rule 11 CPC. However, as observed
by Hon’ble Supreme Court in judgment Sayyed Ayaz Ali Vs. Prakash
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G.Goyal & others, Civil Appeal Nos. 2401-2402 of 2021 decided
on 20.7.2021 that the order rejecting the plaint operates as a decree
within the meaning of Section 2(2) of the CPC and, therefore, when the
rejecting of plaint operates as a decree within the meaning of Section 2(2)

of CPC, this appeal is very well maintainable before this court.

19. Keeping in view the discussion made above, it is observed
that the impugned order does not suffer from any illegality or perversity
as per provisions of Order 7 Rule 11 CPC. Consequently, this appeal lacks
merits and accordingly is dismissed. Record be returned alongwith a copy
of this judgment. File be consigned to the Record Room.

Pronounced in the open Court (Muneesh Arora),

9.12.2021 Addl. Distt. Judge,
Ludhiana (UID-0135)

Rajinder Pal, Stenographer-I
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MEMO OF PARTIES ¢ b L .

1 . o

Yogesh Maini s/o Late Sh. Kapil Bhushan Maini, nJggl_ g@nygg_qub __j:;

House no, 678/1, Prem Nagar, Shiv Mandir Road, Civil Lines, Ludhiana,
«oeessPetitioner

- Versus . '

1. State of Punjab through Principal Secretary, Department of Urban Local

Bodies, Punjab Civil Secretariat at Chandigarh. )

2. Director, Urban Local Bodies, Puab, let a3, Sector 35, 2aKshta ey, thlgint -

3. Municipal Corporation, Ludhians through its Commissioner.

4. Sushil Raju Thapar s/o Sh. Balwan Thakur rio B-1-704/8, Prem Nagar,

Civil Lines, Ludhiana.»

5. Sumit Mehra son of Sh. Ashok Mehra /o Sh, Amar Chand o 124172

Kichlu Nagar extension, Block F, Ludhiana. .

6. Amit Mchra, son of Sh. Ashok Mehra /o Sh. Amar Chand rfo 12412

Kichlu Nagar extension, Block F, Ludhiana. -

7. Sanjeev Kumar 8/0 Sh. Tilak Raj rlo B-XX-3084, Gurdev Noger,

Ludhiana. _
8. Davinder Kumar /o Tilak Rsj r/o B-XX-3084, Gurdev Nagar, Ludhiana,

% «..Respondents

-t —
Chandigarh (Gaganideep Rana) —
© PI1659/2014
Dated: 17.08.2020 Advecats el
. o
Counsel for the Petitioner” ™" '
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. Wl Weit Pelion under Artictes 226227 of the Constiution A
of India for the issuance of a writ in the nature of Certiorari for
Washing the memo dated 15.07.2019 (Ann, P- 7) passed by
Assistant Town Planner, Zone D, Municipal Corporation
Ludhiana vide which the illegal wu;uucum raised by the
Respondents no, 4 to 8 has been compounded and further for
issuance of & writ in the nature of mandamus directing the
Respondents no. 1 10 3 for taking action against Respondents
no. 4 to 8 for raising illegal six storied construction of a hotel
and marriage palace on plot no. B-1-651/2B and B1-651/4
measuring 806 sq. yards situated in Taraf Mahal Bagat,
Hadbast 164, Tehsil East, District Ludhiana and further for the
issuance of a writ in the nature of mandamus directing the
Respondents to demolish the illegal construction rajsed by
Respondents no. 4 to 8 without obtaining any CLU or getting
sanctioned the building plan of the construction raised by them
as per provisions in the Punjab Municipal Building By Laws
2018 and further for issuance of any other ppropriate writ,
order or direction which may be deemed fit and proper by this
Hon'ble Court in the facts and circumstances of the present

Respectfully Showeth, |
1. That the Petitioner is a permanent resident of House no. 678/1, Prem
Nagar, Shiv Mandir Road, Civil Lines, Ludhiana and is a citizen of India
by birth, thus being the domicile of State of P\‘dab and citizen of India, the
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IN THE HIGH COURT OF PUNJAB AND HARYANA AT
CHANDIGARH

CWP-12476-2020 (O&M)
Date of decision : 21.09.2020

Yogesh Maini ...Petitioner

Versus
State of Punjab and others ..Respondents

CORAM: HON'BLE MR. JUSTICE ANIL KSHETARPAL

Present:  Mr.BS. Rana, Sr. Advocate with
Mr. Gagandeep Rana, Advocate for the petitioner.

Mr. Suveer Sheokhand, Addl, A.G. Punjab.
Mr. Ashok Kumar Bazaz, Advocate for respondent No.3.

Mr. Namit Kumar, Advocate and
Mr. Alankrit Bhardwaj, Advocate for respondent Nos.4 to 6.

Mr. Rahul Rampal, Advocate for respordent Nos.7 and 8.
®

Ll

ANIL KSHETARPAL. I, (ORAL)

The petitioner has filed the present writ petition under Article

226/227 of the Constitution of India, with the following substantive
prayers:-
“() Issue a writ in the nature of certiorari for quashing the
memo dated 15,07.2019 (Annexure P-7) Ppassed by Assistant
Town Planner, Zone D, Municipal Corporation Ludhiana
vide which the illegal construction raised by the respondent
Nos.4 to 8 has been compounded,
(i) Issue a wril in the nature of mandamus directing the
respondents No.1 to 3 for taking action against respondent
Nos.4 10 8 for raising illegal six storied construction of a
hotel and marriage palace on plot No.B-1-651/2B and B]-
651/4 measuring 806 square Yards situated in Taraf Mahal
Bagat, Hadbast 164, Tehsil East, District Ludhiana,

PAWAN KUMAR
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(ifi) Issue a writ in the nature of mandamus directing the
respondents to demolish the illegal construction raised by
respondent Nos.d to 8 without obtaining any CLU or gelling
sanctioned the building plan of the construction raised by
them as per provisions in the Punjab Municipal Building By

Laws, 2018,

(iv) Issue any appropriate writ, order or direction which
may be deemed fit and proper by this FHon'ble Court in the
Jfacts and circumstances of the present case.”

After hearing the leamed Senior Counsel appearing for the
petitioner, notice of motion was issued on 21.08.2020.

Mr. Ashok Kumar Bazaz, Mr. Namit Kumar and Mr. Rahul
Rampal, Advocates, have put in appearance on behalf of respondents

Mr. Rahul Rampal, Advocate, for respondent No.7 and 8 has
submitted that the petitioner had also filed a civil suit for seeking relief of
permanent injunction as well as mandatory injunction. It has been pointed
out that in the plaint, the petitioner, who was plaintiff No.5 alongwith 12
other plaintiffs in the civil suit, had claimed that the respondents be
restrained from completing the building. It was further prayed that a decree
for mandatory injunction be passed against the respondents, to demolish the
building constructed, It has further been pointed out that the petitioner
withdrew the suit on his behalf from the Civil Court on 29.07.2020. The

Civil Court on 29.07.2020 passed the following order:-

“Present: Sh. Kulvinder Singh, counsel for plaintiffs.
Suit qua plaint{ff’ No. 5 dismissed as withdrawn.
Plaintifl No. 5 Yogesh Maini had got his statement
recorded to the effect that he did not wish ta pursue the
present suit and that the same might be dismissed as
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withdrawn. The remaining plaintiffs, some of them appeared
in person and the remaining through their counsel, had
given their consent with regard to withdrawal of the suit by
plaintiff No.5. Accordingly, the application stands disposed
of and the case stands dismissed as withdrawn qua plaintiff
No. 5. The case stands adjourned to 04.09.2020 for the

purpose already fixed.
Vishav Gupta

Date:- 29.07.2020 Civil Judge (Jr. Division),
Ludhiana

UID No. PB-0527"

On being confronted, Jearned Senior Counsel, appearing for the

petitioner has fairly admitted that the petitioner did file a civil suit as

noticed above, however, he points out that the petitioner had filed a

representation (Annexure P-9), to the Commissioner, Municipal

Corporation, Ludhiana, for restraining the private respondents from

contnuing the construction on plot No.B-1-651/2B and B-1-651/4

measuring 806 square yards, situated in Kundan Puri, Civil Lines, Ludhiana,
and for demolition of the construction already raised on the said plot. He
submits that since the Commissioner is under a statutory duty 1o decide the

sald representation, therefore, the petitioner filed the present writ petition.

It is not disputed by the leamed Senior Counsel appearing for
the petitioner that the petitioner did not disclose the factum of having filed
the suit and withdrawal thereof, He has also not sought permission from the
Civil Court to file a writ petition. Still further, prayer in Annexure P9, is
the same as Is in the Civil Suit, which is stated to be pending. It is also not
in dispute that the plaintifFand others falled to get injunction from the Civil

Court.
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Keeping in view the aforesaid facts, this Court is of the

considered opinion that the present writ petition Is liable to be dismissed on

the ground of concealment of material facts from the Court. The writ
petition has not been filed with clean hands.

The petitioner while filing the writ petition was required to
disclose that he had already filed a civil suit with regard to the same
property, prayed for the injunction but was not granted. The petitioner has
also concealed that he has withdrawn the suit instituted on his behalf by
moving an application before the Court on 29.07.2020. It is also not in
dispute that the p:-.tilloner did not pray for permission to withdraw the suit
with liberty to file a fresh suit or a writ petition.

Keeping in view the aforesaid facts, this Court declines to go
{nto the merits of the case. The respondents have put in appearance pursuant
to notice of motion having been issued, hence, the writ petition is dismissed
with a cost of Rs.1,00,000/-. The cost imposed shall be liable to be
deposited by the petitioner with the ‘Poor Patients Welfare Fund' of the
Post-graduate Institute of Medical Education and Research (PGIMER),
Chandigarh, personally or through its website “www.pgimer.edu.in”.

. All the pending miscellaneous applications, if any, are disposed

P

of, in vi;iv of the ahove-sa_igl judgment,

21,09.2020 o (ANIL KSHETARPAL)
Pawan ; JUDGE
.Whether speaking/reasoned:-  Yes/No
Whether reportable:- Yes/No
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